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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in
this case on Septenber 25, 2001, in Sarasota, Florida, before
Lawrence P. Stevenson, a duly-designated Adnmi nistrative Law
Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Becky Ayech, pro se
421 Verna Road
Sarasota, Florida 34240

For Respondent: Jack R Pepper, Esquire
Sout hwest Fl orida Water
Managenent District
2379 Broad Street
Brooksville, Florida 34604

STATEMENT OF THE | SSUE

The i ssue presented for decision in this case is whether
Respondent, the Sout hwest Florida Water Managenent District
(the "District"), should issue Water Use Permt ("WJP")

No. 20005687.003 to Dr. Thomas E. Kelly, pursuant to the terns



of the proposed permt issued on April 11, 2001.

PRELI M NARY STATEMENT

On April 11, 2001, the District issued notice of final
agency action for approval of general WJP No. 20005687.003 to
the applicant, Dr. Thomas E. Kelly. The permt would
aut horize the use of 1,700 gallons of water per day ("gpd"),
on an average annual basis, for irrigation and restroom use at
Pop's Golf and Batting Center in unincorporated Sarasota
County.

On May 1, 2001, Petitioner filed with the District a
petition for formal hearing, challenging the proposed issuance
of WUP No. 20005687.003 to Dr. Thomas E. Kelly, as nore fully
descri bed below. ©On June 7, 2001, the District referred the
petition to the Division of Adm nistrative Hearings for
assi gnnment of an adm nistrative |aw judge and conduct of a
formal adm nistrative hearing pursuant to Section 120.57(1),

Fl ori da Statutes.

At the formal hearing, the District presented the
testimony of Ral ph Perna, the owner of Pop's Golf and Batting
Center, and of David Brown, a senior professional geol ogi st
with the District and expert in geology, hydrogeol ogy, well
and other withdrawal facility construction, and water use
permtting. The District's Exhibits 1 through 8 were adnmtted

into evidence.



Petitioner testified on her own behal f and presented the
testinmony of Ellen Richardson, a Sarasota resident. At the
hearing, Petitioner's Exhibits 1 through 14, C through H, N, R
through T and V were admtted. Petitioner's Exhibits J
through L, M O P, and Q were rejected. Ruling was reserved
on Petitioner's Exhibits 15 through 50 and B. By order issued
on COctober 17, 2001, Petitioner's Exhibits 15 through 50 and B
were admtted into evidence.

A Transcript of the final hearing was filed with the
Di vision of Adm nistrative Hearings on October 18, 2001. By
order issued COctober 26, 2001, the District's notion for
extensi on was granted, and the parties were ordered to file
their proposed recommended orders no | ater than Novenber 5,
2001. Both parties filed Proposed Recommended Orders on
Novenber 5, 2001.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence adduced at the
final hearing and the entire record in this proceeding, the
foll owing findings of fact are nmade:

l. PARTI ES

1. Petitioner Becky Ayech is a resident of Sarasota
County and a citizen of the State of Florida.

2. The District is a water managenent district in the

State of Florida created pursuant to Section 373.069(1)(d) and



(2)(d), Florida Statutes. The District is the governnmental
agency charged with the responsibility and authority to review
and act upon water use permt applications, pursuant to
Chapter 373, Part Il, Florida Statutes, and Chapters 40D-1 and
40D- 2, Florida Adm nistrative Code.

3. Dr. Thomas E. Kelly is the owner of the real property
in Sarasota County on which Pop's Golf and Batting Center is
| ocated, and as such is recognized as the applicant for and
hol der of any WUP issued for the property. Pursuant to a 50-
year |ease with Dr. Kelly, Ralph Perna owns and operates Pop's
Gol f and Batting Center and is the person who woul d be
responsi bl e for day-to-day conpliance with the terns of the
WUP at issue. Neither Dr. Kelly nor M. Perna formally
intervened in this proceeding.

1. THE PROPOSED PERM T

4. The proposed permt is for irrigation and sanitary
uses at a golf driving range and batting cage facility called
Pop's Golf and Batting Center, on Fruitville Road in Sarasota
County. The site |eased by M. Perna conprises approximtely
30 acres, of which the westward 15 acres is taken up by the
Pop's facility. The eastern 15 acres is heavily wooded,
overgrown with brush, and contains a five-acre | ake.

5. The mpjority of the 15 acres used by Pop's is taken

up by the landing area for the driving range. Near the front



of the facility are a tee box and putting green sown with
Bernuda grass. This grassy area, about six-tenths of an acre,
is the only part of the 30-acre property requiring irrigation,
aside from sone | andscape plants in front of the business
office. The landing area is not watered and is not even set
up for irrigation.

6. The Pop's facility is in a lowlying area
historically prone to flooding. For this reason, the tee box,
putting green, and business office are el evated about two and
one-hal f feet higher than the | anding area. This elevation
al so serves the esthetic purpose of allowi ng golfers to follow
the flight of their drives and watch the balls | and.

7. The proposed WUP is a renewal of an existing permt.
The existing permt is prem sed on the property's prior use
for agriculture, and pernmits w thdrawals of 34,000 gpd on an
aver age annual basis and 99, 000 gpd on a peak nonthly basis.
The renewal woul d authorize withdrawals of 1,700 gpd on an
aver age annual basis and 4,400 gpd on a peak nonthly basis,
reducti ons of
95 percent and 96 percent, respectively.

8. "Average annual" quantity is the total ampunt of
wat er wit hdrawn over the course of one year. This quantity is
di vided by 365 to arrive at the allowable gallons per day.

"Peak nmonthly" quantity is the amount of water allowed to be



wi t hdrawn during the driest nonth of the year. This quantity
is divided by 30 to arrive at the allowable gallons per day.

9. Pop's draws water fromtwo wells on the property. A
six-inch diameter well, designated District lIdentification No.
1 ("DID 1"), is used for irrigation of the tee box and putting
green. A four-inch diameter well, designated District
| dentification No. 3 ("DID 3"), is used to supply water to the
two restroons at the facility.

[11. THE PERM T CONDI Tl ONS

10. The proposed WUP includes the follow ng basic
information: the permttee's name and address; the permt
nunmber; the date the permt application was filed; the date
the permt was issued; the expiration date of the proposed
permt; the property location; the quantity of water to be
permtted; the withdrawal |ocations; and the water use
classification proposed pursuant to the District's permt
appl i cati on.

11. The District's permt application provides the
applicant with the followi ng five choices regardi ng proposed
wat er use: Public Supply; Industrial or Conmmerci al;
Recreation or Aesthetic; Mning or Dewatering; and
Agriculture. The proposed permt in this case has been

cl assified as Recreati on or Aesthetic.



12. The proposed WUP would allow the permttee to
withdraw from DID 1 an average of 1,600 gpd, with a peak
mont hly wit hdrawal of 4,200 gpd, and to withdraw from DID 3 an
average of 100 gpd, with a peak nmonthly w t hdrawal of 200 gpd.

13. The proposed WUP contains four Special Conditions.
Rel evant to the issues raised in this proceedi ng, Speci al
Condition No. 3 requires the permttee to incorporate best
wat er managenent practices, to limt daytime irrigation to the
greatest extent practicable, to inplement a | eak detection and
repair program to conduct a system w de inspection of the
irrigation system at | east once per year, and to evaluate the
feasibility of inmproving the efficiency of the current
irrigation system

14. Special Condition No. 4 requires the permttee to
submt a conservation plan no |ater than April 30, 2006. The
pl an nmust address potential on-site reuse of water and
external sources of reuse water.

15. The proposed WUP al so contains 16 Standard
Conditions. Standard Condition No. 2 reserves the District's
right to modify or revoke the WUP follow ng notice and a
hearing, should the District determ ne that the permttee's
use of the water is no | onger reasonable and beneficial,
consistent with the public interest, or if the water use

interferes with an existing | egal use of water.



16. Standard Condition No. 3 provides that the permttee
may not deviate fromthe terns of the WUP without the
District's witten approval.

17. Standard Condition No. 4 provides that, if the
District declares a water shortage pursuant to Chapter 40D 21,
Florida Adm nistrative Code, the District may alter, nodify,
or declare inactive all or any part of the proposed WJUP as
necessary to address the water shortage.

18. Standard Condition No. 5 provides that the District
will collect water sanples fromDIDs 1 and 3, or require the
permttee to submt water sanples to the District, if the
District determnes there is a potential for adverse inpacts
to water quality.

19. Standard Condition No. 9 provides that the District
may require the permttee to cease or reduce its wthdrawals
if water levels in aquifers fall below m ninmum/|evels
established by the District.

20. Standard Condition No. 11 provides that the District
may establish special regulations for Water Use Caution Areas
("WUCAs"), and that the permt will be subject to such
regul ati ons upon notice and a reasonable period to conme into
conpl i ance.

21. Standard Condition No. 12 requires the permttee to

install flow nmetering or other neasuring devices to record



wi t hdrawal quantities, when the District deens it necessary to
anal yze inpacts to the water resource or existing users.

V. CONDI TI ONS FOR | SSUANCE OF PERM T

22. Cenerally, the mniscule wthdrawals proposed by
Pop's would not fall within the District's permtting
authority, which nostly confines itself to wthdrawals of
100, 000 gpd or more. However, Rule 40D 2.041(1)(c), Florida
Adm ni strative Code, requires a permt for any wthdrawal from
a well having an outside dianmeter of six inches or nore at the
surface. DID 1 has an outside dianeter of six inches.

23. An applicant for a WUP nust denonstrate that the
proposed use of water is reasonable and beneficial, is in the
public interest, and will not interfere with any existing |egal
use of water, by providing reasonabl e assurances on both an
i ndi vidual and a cumul ative basis that the proposed use of
water satisfies the 14 specific conditions set forth in Rule
40D- 2. 301(1)(a)-(n), Florida Adm nistrative Code, identified in
t he subheadi ngs bel ow.

(a) Necessary to Fulfill a Certain Reasonabl e Denand

24. Pop's is open for business twelve hours per day.
During the sumrer nonths, it averages 100 custonmers per day.
The tee box and putting green at Pop's are heavily used. When
golfers hit balls fromthe tee box, they nake small gouges, or

divots, in the Bernuda grass. These divots are later filled



with sand, and the grass naturally grows over them
Irrigation is essential to the health of the Bernuda grass,
all owing the application of fertilizer and chem cals to treat
for pests and fungus. The tee box and putting green are
watered as |little as possible, because over-watering can
itself lead to fungus problens with the Bernuda grass.

25. The District uses an irrigation allocation computer
program call ed AGVOD to determ ne reasonabl e average annual
and peak nonthly quantities for irrigation in an objective and
consi stent manner. Data on the punp capacity, soil type, the
area to be irrigated, and its geographic |ocation are input,
and AGMOD al | ocates a quantity of water sufficient to irrigate
for the driest 20 percent of the time, based on 75 years of
historic rainfall data. The AGVOD program all ows quantities
for irrigation of the fairways of a typical golf course;
however, Pop's does not have fairways and thus the proposed
permt does not authorize any water for such irrigation.

26. The District's expert, David Brown, credibly
testified that the anounts allocated under this pernmt are
conservative because the area to be irrigated is a high
traffic area, because the irrigation nethodol ogy enpl oyed by
Pop's ensures that
75 percent of the water withdrawn fromDID 1 will get to the

grass, because of the fertilizers and chem cals necessary to

10



mai ntain and repair the grass, and because of the el evation of
the area to be watered. M. Brown testified that the AGVOD
nodel uses native soil types, not the fill used to elevate the
tee box and putting green, and therefore the soil for the

el evated areas will likely require nore water and drain nore
qui ckly than AGMOD i ndi cat ed.

27. The quantities allocated for withdrawals from DI D 3
on an average annual and peak nonthly basis are necessary to
fulfill the demand associated with the use of the two
restroons by Pop's enpl oyees and custoners.

28. In summary, the amounts of water authorized for
wi t hdrawal under the proposed permt are no nore than

necessary to fulfill a certain reasonabl e demand.

(b) Quantity/Quality Changes Adversely Inpacting Resources

29. The evidence at the hearing established that the
operation of DIDs 1 and 3 pursuant to the ternms of the
proposed WJP will cause no quality or quantity changes
adversely inpacting the water resources. The proposed
wi t hdrawal amounts constitute a decrease of 95 percent on an
aver age annual basis and of

96 percent on a peak nonthly basis fromthe existing permt.

11



30. The District reasonably presunes that decreases in
permtted w thdrawal amounts will not cause quantity or
gqual ity changes that will adversely inpact the water
resources. Nonetheless, M. Brown performed groundwater
nodeling to confirmthat the District's presunption was
correct in this case.

31. The first step in nodel developnment is to study the
geol ogy at the site being studied. M. Brown | ooked at
detailed information from surroundi ng WJPs and geographic | ogs
to arrive at a "vertical" view of the stratigraphic colum in
pl ace at Pop's, giving himan idea of which zones bel ow Pop's
produce water and which zones confine water and inpede its
novement between the producing units. M. Brown then | ooked
to site-specific aquifer test information from other permts
to give himan idea of the "horizontal" continuity of the
system across the area under study.

32. The hydrogeol ogic profile at Pop's contains five
di fferent aquifer production zones separated by confining
units of clay or dense |inmestone. Mving downward fromthe
surface, the production zones are the surficial aquifer, zones
cal |l ed Production Zone 2 ("PZ-2") and Production Zone 3 ("PZ-
3") within the internedi ate aquifer, and the Suwannee
| i mestone and Avon Park |imestone |ayers within the Upper

Fl ori dan aquifer system

12



33. DID 3 has approximately 96 feet of casing and a
total depth of approximtely 195 feet. It draws water from
PZ-2, the upper production zone of the internedi ate aquifer.

34. DID 1 was built before the District assunmed
regul ati on of well construction and consunptive water use;
therefore, the District does not possess specific information
as to its construction. M. Brown reviewed historica
docunents, including a 1930s report by the United States
CGeol ogi cal Survey ("U. S.G S.") about irrigation wells drilled
in the | ocation now occupied by Pop's. M. Brown's review |l ed
himto a reasonable conclusion that DID 1 has approxi mately 75
to 100 feet of casing and is drilled to a total depth of 600
to 700 feet below | and surface. The District's water |evel
measur ements confirnmed
M. Brown's judgnent, indicating that the well penetrates only
t hrough the Suwannee |inmestone formation in the Upper Floridan
aqui fer.

35. His hydrogeol ogical findings in place, M. Brown
proceeded to perform a number of analyses using a five-Ilayer
groundwat er nodel based on the "Md-Fl ow EM program devel oped
by the U S.G S. to determ ne whether the w thdrawals
aut hori zed by the proposed WJUP woul d have any adverse inpacts
on water resources. The nodel's five layers sinulated the

five aquifer zones found in the area of Pop's. M. Brown

13



perfornmed sinulations to predict the effect of the conbined
punmping of DID 1 and DID 3 at 1,700 gpd on a steady state
basis and at 4,400 gpd for a period of 90 days. A "steady
state" nodel assumes continuous punping at the stated quantity
forever. The scenario for punping 4,400 gpd for 90 days is
called a "transient"” nodel, and sinulates the effect of

conti nuous punping at the peak nonth quantity, wthout
repl eni shnment of the water source, for the stated period.

Both the steady state and transient nodels used by M. Brown
were conservative, in that it is unlikely that their scenarios
woul d actually occur at Pop's.

36. The nodeling predicted that Pop's w thdrawal s woul d
have no effect on the surficial aquifer or on the deep Avon
Park |imestone formation. Because DID 1 is |likely to open to
the PZ-2, PZ-3, and Suwannee |inestone production zones, M.
Brown anal yzed the steady state and transient conditions for
each zone. The greatest effect predicted by any of the
nodel ing runs was a drawdown in water |evels of approxi mately
t wo- hundredths of a foot in the PZ-3 and Suwannee |i nmestone
zones. This drawdown woul d extend no farther than the
boundary of Pop's property.

37. Al of the predicted drawdowns were smaller than the
natural fluctuations in water |evels caused by changes in

baronmetric pressure. Thus, any possible effects of

14



withdrawal s at the quantities proposed in the WJP woul d be
| ost in the background noise of the natural water |evel
fluctuations that occur in all confined aquifers.

38. The water |evel or pressure within subterranean
production zones is referred to as the "head." For water to
nove from one zone to another, there nust be a difference in
head between the zones. The evidence established that
groundwat er quality declines with depth at the Pop's site, but
that the heads in the PZ-2, PZ-3, and Suwannee |inmestone
producti on zones are essentially the same in that area. The
simlarity in heads neans that there is no driving force to
nmove water between the zones and thus no potential for adverse
wat er quality changes caused by DID 1's being open to nultiple
producti on zones.

39. In summary, the amobunts of water authorized for
wi t hdrawal under the proposed permt will not cause quantity
or quality changes which adversely inpact the water resources,
i ncludi ng both surface and ground waters.

(c) Adverse Environnental Inpacts to Wetl ands, Lakes,

Streans, Estuaries, Fish and Wldlife, or Other Natural
Resour ces

40. M. Brown's npodel indicated there would be no
drawdown fromthe surficial aquifer, where there would be the
potential for damage to water related environnental features

and/or the fish and wildlife using those features as habitat.
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Petitioner offered no evidence indicating that the proposed

wat er use will cause adverse environnental inpacts.

(d) Deviation from Water Levels or Rates of Flow

41. The District has not established m ninmumflows or
|l evels for the area including Pop's. Therefore, Rule 40D
2.301(1)(d), Florida Adm nistrative Code, is not applicable to
this WUP.

(e) Uilization of Lowest Quality of Water

42. Ninety percent of the water withdrawn fromDI D 1
will come fromthe Suwannee |inmestone formation and is highly
m neralized and of |lower quality than the water in PZ-2 or PZ-
3.

43. DID 3 draws its water from PZ-2. As noted above,
DID 3 provides water to the two restroons on the prem ses of
Pop's. Because its water is used in the public restroons, DID
3 is considered a limted public supply well, the water from
whi ch must neet potable standards. M. Brown testified that,

t hough PZ-2 provides water of higher quality than do the zones
beneath it, that water only barely neets potabl e standards.
Lower quality water than that obtained from PZ-2 would require

extensive treatment to neet potabl e standards.
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44. Reuse or reclainmed water is unavailable to Pop's
under any rational cost-benefit analysis. There is a
recl ai mned water transm ssion network in Sarasota County, but
t he nearest point of connection is nore than one mle away
from Pop's. The wetland | ake on Pop's site is unsuitable
because extensive | and cl earing, pipeline construction, and
intensive filtration would be required to use its water. Such
a project would not be technically or economcally feasible
for the small anount of water in question.

45. The evidence establishes that Pop's will utilize the
| owest quality water avail abl e.

(f) Saline Water Intrusion

46. The evi dence denonstrated that the proposed use w |
not significantly induce saline water intrusion. Saline water
i ntrusion occurs in the Avon Park |inestone formtion.

Wt hdrawal s nust cause a drawdown in the Avon Park formation
to further induce saline water intrusion. DID 1 does not
penetrate into the Avon Park formation. M. Brown's nodeling
i ndicated that the withdrawal s all owed under the proposed WJP
wi Il not cause any drawdown in the Avon Park formation.

(g) Pollution of the Aquifer

47. The proposed use will not cause pollution of the
aqui fer. As noted above, absent a difference in head or some

driving force, there is no potential for water to be exchanged
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bet ween t he confined producing zones. Any snmall quantity that
m ght be exchanged due to the punping of the well would be
renoved by the sane punpi ng.

48. There is no potential for pollution of the aquifer
by storm water noving through DID 1 or DID 3 because there is
no head differential or driving force to nove storm water down
into the wells. The District's historic water |evel
measurenments indicated that during the rainy season, when the
site is nost likely to be inundated, water levels in the wells
are 0.15 feet above land surface. The well structures extend
at | east one foot above ground | evel and are sealed wth
pl ates and gaskets.

(h) Adverse Inpacts to Existing Of-site Land Uses

49. The proposed use will not adversely inpact off-site
| and uses. The District's reasonable practice, when
aut horizing renewal of the permt for an existing well, is to
consider off-site inpacts only where the applicant seeks to
increase withdrawal amounts. |In this case, the applicant is
requesting a substantial decrease in the amunt of w thdrawal s
al l owed under the renewed WUP.

(i) Adverse Inpacts to Existing Legal Wthdrawals

50. The proposed use will not adversely affect any
existing legal withdrawals of water. The District's

reasonabl e practice, when authorizing renewal of the permt
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for an existing well, is to consider adverse inpacts to
existing legal withdrawals only where the applicant seeks to
increase withdrawal ampunts. In this case, the applicant is
requesting a substantial decrease in the amunt of w thdrawals
al l owed under the renewed WUP.

51. As noted above, M. Brown's nodeling indicated that
any drawdowns caused by these withdrawals are so snmall as to
be Iost within the natural fluctuations of water levels in the
aqui fer, even at the edge of Pop's 30-acre site. Petitioner's

well is nmore than ten mles away fromthe wells at Pop's.

(j) Uilization of Local Resources to G eatest Extent
Practicabl e

52. The proposed use of water will use |ocal resources
to the greatest extent practicable, because the water
wi t hdrawn pursuant to the permt will be used on the property
where the w thdrawal occurs.

(k) Water Conservation Measures

53. The proposed use of water incorporates water
conservation neasures. Pop's uses a commercial irrigation
systemwi th | ow volunme m sters, spray tips and sprinkler
heads, and a rain gauge that automatically shuts down the
systemif one-eighth to one-quarter inch of rain falls. M.

Perna testified that the automati c shutdown systemrarely has
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t he opportunity to work, because he nmanually shuts down the
systemif the weather forecast calls for rain.

54. M. Perna testified that the typical golf range
irrigates from30 to 45 m nutes per sprinkler head. Pop's
irrigates roughly eight m nutes per head. Overwatering can
cause fungus on the Bernuda grass, giving Pop's a practical
incentive to mnim ze irrigation. Pop's irrigates only the
high traffic areas of the tee box and putting green, not the
| andi ng area.

55. In its Basis of Review, the District has adopted a
wat er conservation plan for golf courses located in the
Eastern Tanpa Bay Water Use Caution Area ("WJCA"). Basis of
Review 7.2, subsection 3.2. Pop's is |located in the Eastern
Tanpa Bay WUCA, and has inplenmented the itens that golf
courses are required to address in their conservation plans.

(') Reuse Measures

56. G ven the small total irrigated area and the
efficiency of the irrigation nethods enpl oyed by Pop's, there
is no realistic opportunity to capture and reuse water on the
site. There is no reuse water realistically available from
ot her sources. Thus, Pop's incorporates reuse neasures to the
greatest extent practicable.

(m VWaste

20



57. G ven the reduction in permtted quantities and the
limted scope of the irrigation, the proposed use will not
cause waste.

(n) Oherwise Harnful to District Resources

58. No evidence was presented that the use of this water
by Pop's will otherw se harmthe water resources of the
District.

V. PETITI ONER' S EVI DENCE

59. Petitioner testified on her own behalf and presented
the testinony of Ellen Richardson. M. Richardson testified
t hat she had once seen a sprinkler running at Pop's during a
rainfall, though she conceded that it had just begun to rain
when she saw it. M. Richardson also testified that she had
nore than once seen sprinklers running at Pop's during
dayl i ght hours. However, M. Brown testified that some
daytinme irrigation is perm ssible under the District's
watering restrictions, where heat stress and applications of
fertilizers and chem cal s make dayti me watering necessary.
These conditions applied to Pop's.

60. Petitioner's chief concern was with her own well.
Since the | ate 1980s, she has experienced intermttent water
outages. The District has repeatedly worked with Petitioner
on her well problens, and Petitioner feels frustrated at the

District's inability to solve them However, the District's
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evi dence established that Petitioner's problens with water
levels in her owmn well could not possibly be caused or
exacerbated by the withdrawals at Pop's, ten niles away. To
the extent that the renewal of this WJP will result in drastic
decreases in permtted withdrawals, Petitioner's position
woul d be inproved even accepting her theory that these
wi t hdrawal s have sone inmpact on her well.

61. In her petition, Petitioner alleged that there were
di sputed issues of material fact as to eight of the fourteen
permtting criteria discussed above. While she engaged in
spirited cross-exani nation of the District's w tnesses,
Petitioner offered no affirmative evidence show ng that the
any of the conditions for issuance of permts were not met.

62. Petitioner's chief attack was that Rule 40D
2.301(1), Florida Adm nistrative Code, requires "reasonabl e
assurances" that the permttee will fulfill the listed
conditions, and that the applicant here could not supply
"reasonabl e assurances” because of his long history of failure
to comply with the conditions of prior permts. As evidence,
Petitioner offered the District's historic record of this
permt, which indeed was replete with correspondence fromthe
District requesting records related to punpage and water

quality, and apparent silence fromDr. Kelly in reply.
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63. However, the record also explains that the failure
to provide data was not the result of obduracy, but because
farm ng had ceased on the property. Wen the | ess water
i ntensive use of the driving range commenced approxi mately
ni ne years ago, the owner ceased nonitoring activities. The
District, under the inpression that farmng was still taking
pl ace on the property, continued to request punpage and water
qual ity data for several years after the conversion. It
appears fromthe record that
Dr. Kelly, an absentee |l andlord, sinply did not bother to
respond. Dr. Kelly's past discourtesy does not rise to the
| evel of calling into question the reasonabl e assurances
provided in this permt renewal application, particularly
where the | essee,

M. Perna, has every reason to ensure that the conditions of
the WUP are fulfilled.

64. The evidence did not prove that Petitioner
participated in this proceeding for an inproper purpose--i.e.,
primarily to harass or to cause unnecessary delay or for
frivol ous purpose or to needlessly increase the cost of
i censing or securing the approval of the pernmt renewal
application. To the contrary, the evidence was that
Petitioner participated in this proceeding in an attenpt to

raise justifiable issues as to why the permt renewal
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application should not be granted. |In particular, Petitioner
rai sed an inportant policy issue as to whether an applicant's
hi story of failure to conply with permt conditions should be
considered by the District in assessing the reasonabl eness of
the applicant's assurances of future conpliance. The District
contended that the applicant's conpliance history is
irrelevant. While the District ultimately prevailed on the
substantive issue, its procedural claimof irrel evance was
rejected, and Petitioner was allowed to attenpt to prove her
contention as to Dr. Kelly's nonconpliance. It is not found
that Petitioner's litigation of this claimwas frivol ous.

CONCLUSI ONS OF LAW

65. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to
this proceeding, pursuant to Sections 120.569 and 120.57(1),
Fl ori da Statutes.

66. The District is a water nmanagenent district in the
State of Florida created and existing pursuant to
Section 373.069, Florida Statutes, and other applicable | aw.
The District is the governnental agency charged with the
responsibility and authority to review and act upon the WJP
application at issue, pursuant to Chapter 373, Part II,

Fl orida Statutes, and Chapters 40D-1 and 40D 2, Florida

Adm ni strati ve Code.
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67. This permt application is governed by the
conditions for issuance found in Chapter 373, Part 11, Florida
Statutes, and Chapter 40D 2, Florida Adnm nistrative Code, and
in the Basis of Review for Water Use Permt Applications,
dated April 18, 2001 (the "Basis of Review'), adopted by
reference in Rule 40D-2.091, Florida Adm nistrative Code.

68. The applicant, asserting an affirmative entitl enent
to issuance of a water use permt by the District, has the
burden of showi ng by a preponderance of the credible and
credited evidence that he is entitled to that permt.

Depart nent of Transportation v. J.WC. Conpany, Inc., 396 So.

2d 778, 789 (Fla. 1st DCA 1981). In the context of this
proceedi ng, the District undertook the burden of show ng that
t he applicant provided reasonabl e assurances that the
appl i cabl e conditions for issuance of the water use permt
have been satisfied, in accordance with the applicable
statutes and rules and the Basis of Review.

69. If the applicant makes a prima facie show ng of

reasonabl e assurances, the burden shifts to Petitioner to

present evidence of equivalent quality. J.WGC. Conpany, 396

So. 2d at 789. Petitioner cannot carry the burden of
presenting contrary evidence by mere specul ati on concerning

what "m ght" occur. Chipola Basin Protective Goup, Inc. v.
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Depart nent of Environnental Regul ation, 11 FALR 467, 480-81

(Decenber 30, 1988).

70. The standard for applicant’s burden of proof is one
of reasonabl e assurances, not absol ute guarantees, that the
appl i cabl e conditions for issuance of the pernmt have been

satisfied. Manasota-88, Inc. v. Agrico Chem cal Co. and

Fl ori da Departnent of Environnmental Regul ation, 12 FALR 13109,

1325 (February 19, 1990).
71. "Reasonabl e assurances" contenplates a substanti al
i kel i hood that the project will be successfully inplenented.

Metropolitan Dade County v. Coscan Florida, Inc., 609 So. 2d

644, 648 (Fla. 3d DCA 1992).

72. In the context of potential for harmto state
natural resources, Florida courts have allowed agencies
flexibility in interpreting "reasonabl e assurances” and in
applying individual permt standards based upon the totality

of the circunstances. Booker Creek Preservation, |Inc. V.

Mobi|l Chemi cal Co., 481 So. 2d 10, 13 (Fla. 1st DCA 1986).

73. The applicant is not required to elimnate all
contrary possibilities or to address inpacts which are only
t heoretical and could not be nmeasured in real life; rather, an
appl i cant nust provi de reasonabl e assurances which take into

account contingencies that m ght reasonably be expected.
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Hof fert v. St. Joe Paper Co., 12 FALR 4972, 4987 (COctober 29,

1990).

74. To neet his burden, the applicant nust neet the
requi rements of Section 373.223, Florida Statutes, which
provides in relevant part:

(1) To obtain a permt pursuant to the
provi sions of this chapter, the applicant
must establish that the proposed use of

wat er :

(a) Is a reasonabl e-beneficial use as
defined in s. 373.019(13);

(b) WII not interfere with any
presently
exi sting | egal use of water; and

(c) Is consistent with the public
i nterest.

75. "Reasonabl e-beneficial use" is defined in Section
373.019(13), Florida Statutes, as "the use of water in such
quantity as i s necessary for econom c and efficient
utilization for a purpose and in a manner which is both
reasonabl e and consistent with the public interest.”

76. The District has adopted Rule 40D-2.301, Florida
Adm ni strative Code, which inplenents Section 373.223(1),
Florida Statutes. 1In relevant part, Rule 40D 2.301, Florida
Adm ni strative Code, provides as foll ows:

(1) In order to obtain a Water Use

Permt,
an Applicant nust denonstrate that the
wat er
use i s reasonabl e and beneficial, is in the
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public interest, and will not interfere

with

any existing |legal use of water, by
provi di ng

reasonabl e assurances, on both an
i ndi vi dual

and a cumul ative basis, that the water use:

(a) 1Is necessary to fulfill a certain
reasonabl e demand;

(b) WIIl not cause quantity or quality
changes whi ch adversely inpact the water
resources, including both surface and
ground wat ers;

(c) WII not cause adverse environnmenta
i npacts to wetl ands, | akes, streans,
estuaries, fish and wildlife, or other
nat ural resources;

(d) WII conply with the provisions of
4.3 of the Basis of Review described in
40D-2.091 [mninmum fl ows and | evel s];

(e) WII utilize the |owest quality
wat er the Applicant has the ability to use;

(f) WII not significantly induce saline
wat er i ntrusion;

(g0 WII not cause pollution of the
aqui fer;

(h) WIIl not adversely inpact offsite
| and uses existing at the tinme of the
application;

(1) WIIl not adversely inpact an
exi sting | egal w thdrawal;

(j) WII utilize local resources to the
greatest extent practicable;

(k) WIIl incorporate water conservation
measur es;
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() WIIl incorporate reuse neasures to
the greatest extent practicable;

(m WII not cause water to go to waste;
and

(n) WII not otherwi se be harnful to the
wat er resources within the District.

77. The District has al so adopted the Basis of Review,
which clarifies and supplenents the conditions for issuance of
wat er use permts set forth in Rule 40D 2.301, Florida
Admi ni strative Code.

78. Based on the findings of fact set forth above, it is
concluded that the District, on behalf of the applicant,

established a prima facie case of the applicant's entitl enent

to the proposed WUP. Petitioner failed to present any
evidence relevant to the issues related to the proposed WJP or
to prove the facts alleged in her petition.

79. The applicant provided the District with reasonable
assurances that the applicable conditions for issuance have
been net and thus has established his entitlenment to the
proposed WUP by a preponderance of the evidence.

80. Petitioner did not provide credi ble evidence that
t he proposed WUP woul d vi ol ate any of the applicable
permtting statutes or rules, or any other applicable | aw.

81l. Subsequent to the hearing, the District filed a
motion for award of attorney's fees and costs, pursuant to

Section 120.595, Florida Statutes. The cited statute provides
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for an award of attorney's fees and costs to the prevailing
party, where it is determ ned that the non-prevailing adverse
party has participated in the proceeding for an inproper
pur pose. "lnproper purpose"” is defined as "participation in a
pr oceedi ng

primarily to harass or to cause unnecessary delay or for
frivolous purpose or to needlessly increase the cost of
licensing or securing the approval of an activity." For the
reasons stated in the Findings of Fact above, the District's

motion is denied. See, e.qg., Paul Still v. New River Solid

Wast e Associ ati on and Departnent of Environnmental Protection,

DOAH Case No. 01-1033 (August 7, 2001).

RECOMVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Southwest Florida Water
Managenment District enter a final order determning that Dr.
Thomas E. Kelly has satisfied the requirenents of Section
373.223, Florida Statutes, and Rule 40D 2.301, Florida
Adm ni strative Code, regarding conditions for issuance of
wat er use permts, and that the District issue Water Use
Permit No. 20005687.003 to
Dr. Thomas E. Kelly.

DONE AND ENTERED this 27th day of Novenber, 2001, in

Tal | ahassee, Leon County, Florida.
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LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vi si on of Adm nistrative

Heari ngs

The DeSot o Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwv. doah. state. fl.us

Filed with the Clerk of the
Di vi si on of Adm nistrative
Heari ngs
this 27th day of Novenber, 2001.

COPI ES FURNI SHED

Becky Ayech
421 Ver na Road
Sarasota, Florida 34240

Jack R. Pepper, Esquire

Sout hwest Fl orida Water
Managenent District

2379 Broad Street

Brooksville, Florida 34604

E. D. "Sonny" Vergara, Executive Director
Sout hwest Fl ori da Water
Management District
2379 Broad Street
Brooksville, Florida 34609-6899

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the final order in this case.
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